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A necessary inquiry in determining whether judges are immune from suit for money damages 1s whether, at the time a challenged 
action was taken, there was jurisdiction over the subject matter! and the parties.” Judges generally are not subject to liability in 


civil actions for their judicial acts unless they have acted in the clear absence of all jurisdiction.’ Courts have reasoned that it 
is necessary to imbue the doctrine of judicial immunity with such broad scope in order to preserve the integrity of the judicial 
system and ensure that judges render decisions without fear of personal consequences, even though, in some circumstances, 


it may create unfairness to litigants.“ 


Although some cases have suggested that this means that a judge must have had both subject matter and personal jurisdiction 
while engaging in the offending conduct, for immunity to apply,” it is generally held that a judge is entitled to immunity even 


if there is no personal jurisdiction over the complaining party.° 


In some jurisdictions, case law suggests a judge who has subject-matter jurisdiction and a colorable claim of personal jurisdiction 
is immune from liability for judicial acts,’ while in others it has been emphasized that immunity has never been denied because 


of a lack of personal jurisdiction. 


Judges are entitled to absolute judicial immunity from damages under civil rights claims for those acts taken while they are 
acting in their judicial capacity unless they acted in the clear absence of all jurisdiction; a judge does not act in the clear absence 
of all jurisdiction when the judge acts erroneously, maliciously, or in excess of authority, but instead, only when the judge 


acts without subject-matter jurisdiction.” A clear absence of all jurisdiction generally is held to mean a clear lack of subject- 


matter jurisdiction, !° and judicial immunity is a defense so long as a judge's ultimate acts are judicial actions taken within the 


WESTLAW 


§ 74. Jurisdiction over subject matter and parties required..., 46 Am. Jur. 2d... 


court's subject-matter jurisdiction.!! This subject-matter jurisdiction may be provided by a state constitution giving the courts 


in question original jurisdiction over all civil matters! or, in the context of a bankruptcy court proceeding, by the fact that the 


matter is arguably within the broad scope of matters which ordinarily come before the bankruptcy courts. !° However, in other 


jurisdictions, an absence of all jurisdiction exists subjecting a judge to civil liability when the judge lacks either personal or 


subject-matter jurisdiction over the controversy, but, nevertheless, takes action in a judicial capacity that violates the rights of 


a party to the lawsuit. 1“ 


© 2022 Thomson Reuters. 33-34B © 2022 Thomson Reuters/RIA. No Claim to Orig. U.S. Govt. Works. All rights reserved. 


Footnotes 
1 
2 
3 


n A 


O © N A 


10 


1] 


1 


13 
14 


End of Document 


Smithson v. Ray, 427 F. Supp. 11 (E.D. Tenn. 1976); In re Luna, 152 B.R. 11 (Bankr. D. Mass. 1993). 
Smithson v. Ray, 427 F. Supp. 11 (E.D. Tenn. 1976). 

Stump v. Sparkman, 435 U.S. 349, 98 S. Ct. 1099, 55 L. Ed. 2d 331 (1978); Alexander v. Rosen, 804 F.3d 
1203 (6th Cir. 2015); Walthour v. Child and Youth Services, 728 F. Supp. 2d 628 (E.D. Pa. 2010). 

Civil liability attaches if a judge acts in an absence of all jurisdiction. Borkowski v. Abood, 117 Ohio St. 
3d 347, 2008-Ohio-857, 884 N.E.2d 7 (2008). 

Carey v. Dostert, 185 W. Va. 247, 406 S.E.2d 678 (1991). 

Hopkins v. INA Underwriters Ins. Co., 44 Ohio App. 3d 186, 542 N.E.2d 679 (4th Dist. Pickaway County 
1988). 

New Alaska Development Corp. v. Guetschow, 869 F.2d 1298 (9th Cir. 1989). 

Almon v. Battles, 541 So. 2d 519 (Ala. 1989). 

Parker v. State, 92 Md. App. 540, 609 A.2d 347 (1992), judgment aff'd, 337 Md. 271, 653 A.2d 436 (1995). 
McCall v. Montgomery Housing Authority, 809 F. Supp. 2d 1314 (M.D. Ala. 2011). 

A judge who has general judicial authority to perform kinds of acts for which the judge is sued is absolutely 
immune from civil liability for those acts unless the act is performed when there is clearly no jurisdiction 
over the subject matter and the want of jurisdiction is known to the judge. Keller-Bee v. State, 448 Md. 300, 
138 A.3d 1253 (2016). 

JNC Companies v. Ollason, 137 B.R. 46 (D. Ariz. 1991), aff'd, 996 F.2d 1225 (9th Cir. 1993); Bailey v. Utah 
State Bar, 846 P.2d 1278 (Utah 1993). 

Malina v. Gonzales, 994 F.2d 1121 (Sth Cir. 1993); John v. Barron, 897 F.2d 1387, 16 Fed. R. Serv. 3d 135 
(7th Cir. 1990). 

Malina v. Gonzales, 994 F.2d 1121 (5th Cir. 1993); John v. Barron, 897 F.2d 1387, 16 Fed. R. Serv. 3d 135 
(7th Cir. 1990). 

JNC Companies v. Ollason, 137 B.R. 46 (D. Ariz. 1991), aff'd, 996 F.2d 1225 (9th Cir. 1993). 

Borkowski v. Abood, 117 Ohio St. 3d 347, 2008-Ohio0-857, 884 N.E.2d 7 (2008). 


© 2022 Thomson Reuters. No claim to original U.S. Government 
Works. 


WESTLAW © 2022 Thomson Reuters. No claim to original U.S. Government Works. 2 


